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Digests of Recent Opinions 
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DOMESTIC structive 


but no 
The Juvenile tempt was made to confer juris- 


aesertion at- 





and Domestic Relations Court diction where there was no 
has no jurisdiction to order desertion 
support for a wife where she jrovis clause 





and her husband are living ;,; ed yn bv j 
apart by consent. the predecessor statute 
JURISDICTION APPEAL 9) I 

Where, on appeal, it appears A. 2: 
jurisdiction over the subject by t 
matter was in a court other 
than the court below the ap- 
pellate court may remand the 
cause to the appropriate court 
under R. R. 1:27 D for further 
appropriate proceedings. 





not to include 
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ure to change 
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Emanuel N. Silberner ‘(Samuel 
R. Blaine on the t f). F - 
it had been 
J authorized 
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S S one I 
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a special man- | 
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g be the usual mandate on 
Survey Shows Delay In 
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Alt Ss in 
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imil 9) Instit ] 
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s or offenses. where | Admini Ir I d 
amen of tl ; i 1 er Ol 
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e Institute < f 
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em. Besides, th the! icate a continuin 
ns and prc 10 per. ce 
J A. 24:4-18 in ! s that of las 
- lid not intend ew pre-trial 
at the words “matters emphasizing settlemen 
rt” are to be equated, reassignment of judges an 
- S. A. 2:34-24. The wife’s courts under revised systems 
arsument gives to clause b d additional i ] 
2. truction. factors 
. , it had been | S 
ier statutes i 1953 and 1954, delays 
; 1d Doms lly were longer in more 
urt only had 1 populated counties. For 
there was courts having jurisdiction of 
3 nent or desertion” county populations in excess of 
there was no j 750,000, the overall average de- 
the case of a con-| lay for jury cases is 22.5 months. 
SuCt For counties between 500,000 





-sertion or where the 
continued to live in the| and 
nousehold. The Statute! months. 
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Camden Bar Opposes 
Canon 13 Amendment 
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The Right to Counsel in Criminal Cases 





AN iNQUIRY INTO THE HISTORY AND PRACTICE IN 
ENGLAND AND AMERICA 





Because of recent decisions of 
the Supreme Court, the right of 
an accused to counsel in crim- 
inal cases is in doubt.’ A current 
commentator, in writing about 
the application of the due pro- 
cess clause of the Fourteenth 
Amendment to cases involving 
benefit of counsel by the Court, 
says: ; 

The weight 
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sents as cad ° a 
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Crime Statistics 
Almost Useless 
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they ‘must 
zeal to Satis- 
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the process 
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sion that there is no absolute 

right to counsel nor any defi- 

nite criteria by which the 

Court determines whether de- 

nial of the right resulted in a 

‘| deprivation of liberty without 
due process. 

The Supreme Court maintains 
that the Fourteenth Amendment 
is not to be interpreted as a pro- 
tection for the rights of an in- 
dividual who stands trial in the 
state courts. It guarantees al- 





Gifts To Bar Association 
Honor Five Lawyers 


Five deceased leaders of the 
New Jersey legal profession have 
honored by substantial 


peen 


memorial gifts to the New 
Jersey State Bar Association's 
building fund, i 


headquarters 





as announced today by Augus- 
tus C. Studer, Jr., of Newark 
chairman of the Association's 


committee on memorial gifts 
Two of the memori 
designated by the Hudson 
, Bar Association at the 








ty reques 
»f the donor, the Jersey City | 
fil yf Milton, McNulty 


Hudson eroup 
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for the honor th late 
Charles C. Black, fi 
treasurer of the State Bar As- 
yn 1829 to 1906, and 
1 ite ximili T. Ros 
rg, president of the State A 


ents ‘ 105 and 
sociation in 1923 and 

















John J. Breslin, Jr., of H 
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"| Essex Bar To Meet On 


| Canon 13 and Evidence 
Proposals 


County Bar 
ciation will hold two. special 
meetings to discuss the pro- 
posed amendment to Canon 13 
providing for the regulation of 
|contingent fees and the _ pro- 
| posed Revision of the Law of 
| Evidence. Both meetings will be 
| held in the air conditioned ball- 
|room of the Rdbert Treat Hotel 
in Newark. The first meeting 
| will be held tonight at 8 P. M. 
|for the purpose of considering 
| the fee proposal. The second 
|meeting will be held on Sept. 8 
}at 8 P. M. to discuss the pro- 
| posed evidence law revision 





The Essex Asso- 





most no procedural rights, in 
criminal cases, to those accused 
in the state courts.’ Since 1942. 
‘the constitutional status of the 
right to legal counsel” has be- 
come “increasingly precarious.” 
At present, because of recent 
decisions, the situation is so un- 
certain, that it is almost im- 
possible for the accused to be 
positive that he is guaranteed a 
given procedural right.’ 

In the case of Betts v. Brady, 
the right of the accused to coun- 
sel in a criminal trial in a state 
court, was declared a matter to 
be decided by the states them- 
selves. Betts, who had been in- 
dicted in a Maryland district 
court on a charge of robbery, 
asked the trial judge to appoint 
an attorney to assist him in his 
defense. He claimed that he was 
indigent. The judge refused stat- 
ing that it was not the custom 
of the court to appoint counsel 
for paupers who were charged 
With crimes other than murder 
or rape. The accused was found 
guilty and sentenced to eight 
years’ imprisonment. 

Betts sought release through a 
habeas corpus proceeding on the 
erounds that the trial was unfair 
as he had been denied counsel 
The Court pointed that the 
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DIGESTS OF RECENT OPINIONS i 





REAL PROPERTY — ADVERSE 
POSSESSION—To sustain a 
title through adverse posses- 
sion against the record owner 


the claimant must establish 
clearly and positively actual 
and exclusive, adverse and 
hostile, visible or notorious, 
continued and uninterrupted 
possession for the statutory 
period. 

—In an action to quiet title, 
where the defendant’s claims 


are found valid, N. J. S. A. 
2A:62-6 calls for a judgment 
establishing those claims and 


rendering them definite’ in 

character and extent rather 

than merely a judgment for 
defendant. 

Digested from an opinion by 
Clapp, S. J. A. D., rendered Aug. 
3, 1955. Appellate Div. Wilomay 
v. Peninsula. For appellant 
Isadore Glauberman (Edward 


A. Smarak, atty.). For respond- 
ent—Robert H. Schenck (Mat- 
thews & James, attys.). 

The question presented is 


acquired title 
in question 
The 
lain- 
De- 
the 


whether plaintiff 
to the strip land 
through adverse possession 
trial court found against p 
tiff and plaintiff appeals 
fendant has record title to 
strip 
Held: 


of 


To itle through 


SuStalin ft 


adverse possession the claimant 
must establish “actual and ex- 
clusive—adverse and _ hostile 


notorious—continued 


visible or 
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Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. 


40 COMMERCE ST., NEWARK 2, N. J. 





Philip Klein, President 








and uninterrupted” possession 
for 20 years. When a claimant 
makes the claim, as here, as 
against the record owner, he 
has the burden of proving his 
case clearly and positively. 


There is some 


testimony that 
Daniel Callaghan, 1 


throug} 


whom plaintiff claimed title 
had farmed the strip along with 
his own lands which adjoined 


the testimony was 
indefinite as to the exact period, 
or until what year or as to what 
portion or portions of the strip 
had been farmed or used by 
Callaghan. There was also testi- 
mony that part of the strip was 


the strip but 


a swamp and another part had 
a hedge row of large trees, 
where farming could not be 
done. There was also evidence 
of cows roaming over the strip 
But. there was no clear and 
positive proof of the elements 
required to establish title by 
adverse possession. The acts re- 
lied on by plaintiff palpably 
fail to meet the standard of 


clear and positive proof. 
Plaintiff claims the judgment 

below void because 

‘compliance with N. J 


rf 


A 


is non- 
2A: | 


| 
s | 
ae, 


62-6. In an action to quiet 
under the statute, where de- 
fendant’s claims are valid, the 
statute calls for a judgment 
establishing those claims and 
rendering them definite so as 
to inform the complainant pre- } 
cisely what their character and 


al 


extent 


merely 


| 
| 
| 
are. The judgment here | 
provides that “judgment | 
be entered in favor of reege 
ant.’ It should, as a matter of 
form, have adjudged that plain- | 
| 
| 
} 
| 
| 
| 
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Fiduciary and Court Bonds 
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and Exchange Commission 


ARTHUR W. 
New Jersey Division of 
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Loss of Life 
Liability 


(professional errors) 


JOHN A. COUCH, 


1180 RAYMOND BOULEVARD 
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* Life Plan (includes employees) | 
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Rent Control Opinions 


Control Dir- 
issued several 
interest to the Bar. In 


iS Or rulings are 


State Rent 


Nas recently 


The 
ector 
opinions of! 
brief +} i 
as follows: 


opIinilor 


—— No. 1 


Occl 





under an 
themselves 
interfere with the 
safety and comfort other 
nants. Isolated incidents will 
not rrant the issuance of a 

but where 
such as 
and 


Ol 


Wa 





of evic 


con 


10n 


lcate 
the 
indicate a 
disregard 
occupants 
interferes 


here, duct is 
deliberate 
of the rights 
of the build- 
substantially 
with their comfort safety, a 
ificate of eviction should be 
issued. (The complained of 
unnecessary liberate 


of other 
ing and 
or 


acts 


and del 


were 


}Slamming of apartment door, 
numerous times and in rapid 
} succession, at all hours, shout- 
ing in the halls, for the deliber- 
ate purpose of disturbing other 
occupants, and numerous un- 
founded complaints against the 
landlord in Police Court). 


3 
i. Par. iit 
appearances 


Opinion No. 
r Sec sca 


Regulations 


Unde 
of the 


before county rent control 
j}agencies or county rent control 
review boards are limited to 
parties appearing pro se or at- 


torneys admitted to practice in 
this State. However, the agencies 
have the right, at the request of 
attorney appearing 
to permit as a mat- 
attorneys admitted 


for a party, 


ter comity 





ti - {in other states to appear in a 
ane has no EES et certain | \ articular proceeding 
lands (describing them); and 
that in respect to said lands, so Opinion No. 4 
far as relates to any claim there-| The refusal of a tenant to 
to by or on behalf of the plain-|aeccept the landlords offer to 
tiff. defendant has an estate in|] enter into a rental arrangement 
fee simple. However, even afte it an increased rental pursuant 
the mandate goes down, the}|to Sec. 9(i). Art. V. Part II of 
judgment could still be amended | the Regulations, either by lease 
to include such a provision if] in the prescribed form or form in 
either party so desires. This is]lieu of lease, does not con- 
no basis for reversal stitute a ground for increasing 
Affirmed. rent 
- : ; Opinion No. 5 
Announcement Affidavits on applications by | 
landlords or nants may e 
Louis Steisel, Harry R. Rey ie gone 7 Ge ,% se 
and Arthur C. Gundersdorf|Notary Public or other person 
have formed a firm for the! authorized to administer oaths 
the fit practice of law under in the jurisdiction in which the 
Mitchell 2-3650 : the firm name of Steisel, Rey & | sfigavit is executed and no 
‘sdorf with offices at 54% certificate as to the authority 
Avenue, Jersey City 6.| of the person takine the affi- 
davit is necessary 


Opinion No. 6 


Where iandlord occupied a 


housing unit in a three family 
house from 1944 to May 1955 and 
after vacating made extensive 


















alterations, including installa- 
tion of oil burner, the housing 
unit is not automatically decon- 
trolled. He mi: secure decon- 
trol by comp ig with Sec. 3, 
Art. I, Part II of the Regulations 
to wit. by entering into a lease 
with the new tenant until Sept 
30, 1957 at a fair rental or if 
the tenant refuses such a lease 
filing a certific ation thereof on 
the prescribed form, together 
with an application for decon- 
trol. Until an order for decon- 
trol is entered, the housing unit 
is under control and the maxi- 
mum lawful rent is the rent iast 
charged when the unit was last 
rented, Bogen or minus any ad- 
justm made under Federal 
or Sta ite Control. If decontrol 
is not obtained the landlord 
}may apply for an increase on 
| the various erounds set forth in 
the Act and Regulations and 
such increase would not. be 
limited to the 15 set forth 
in Sec. 8, Art. V. Part II firstly 
because the landlord has ob- 
tained no increase Since 1951 
and secondly because the im- 
provements were made between 
Aug 1953 and June 1, 1955 
and no increase has been ob- 
tained on the basis thereof. 


Opinion No. 3 
In Dec. 1953 landlord obtained 


U.S. 


INCOME 


JURISDICTION 


Taxpayer filed an estimated due. When 

income tax return for 1946 in, terms of the I 
Jan. 1947 showi an estimated ment is not considered 
refund of $1551.52. In March | notice of deficiency and as 
he filed hi final return for other assessments. other 
1946 showin the refund t 1Cy assessments 
which he was entitled to be by the Commission 
$2008.00. By ror the govern- or nose no right to 
ment sent him two refund with the Tax Bo: 
checks, one for $1551.52 an he assessment 01 
the other for $2008.00. In 1956 1 prohibited by a 
the Commissioner of Internal injunction. The situation 
Revenue sent taxpayer a notice is analogous, the only diffe 
of deficiency tax assessment or being that the mathem 
1946 for the $1551. 92 with in- error was made by the Gi 
terest. Plaintiff does not dispute ment instead of the tax 
he erroneously received $1551.52 There is no need for a red 
but asks this court to hold that mination of the deficienc: 
where the Government errron- cause the merits are not 
eously sends to a taxpayer an volved and it is purely a 


District Court Decision 





TAX— INJUNCTION— ' 


made 





In such c 
be 


ase 


tor 
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admittedly excessive refund the tion of mathematics. Tax; 
court should enjoin collection has no right to maintain 
of it by the assessment pro- injunction action. 
cedure. He argues he has a right Opinion by Modarelli, 
to a tax court adjudication filed July 26, 1955 in Dent 
under Sec. 272(a)(1) of the)U. S. Civil No. 568-54. 
Internal Revenue Code. The ——— 
Government moves to dismiss Sameeaiie 
the action 

Held: The Government is not Orion J. Silverman and R 
here attempting to collect a de- D. Silverman have form 
ficiency within Sec. 272 because partnership for the ge 
there is none. Hence Sec. 272! practice of law with 
(a) is not applicable. The situa- | at 160 E. 4th St., Lakewoo 
tion is analagous to that a 
covered by Sec. 272(f) where a William Noel Ogden 
mathematical error is made by opened offices at Somerville Sav- 
the taxpayer on his tax return. ings Bank Building Some 
an increase based on compara-|in expense or improve: 
bility. In Nov. 1954 landlord ap-' made prior to 1953, nor 
plied for an increase based on there be another increa: 
(a) comparability (b) major comparability. As to the 
improvement (c) increased oper- question, the landlord is n 
ating expenses. The issues are titled to an increase for 
(1) What is base year (2) Could plying with the Hearer’s 
the landlord obtain another in- tion to provide paintins ! 
crease on nena (3) Did decorating because under § 
the prior comparability increase '5, Art. V, Part II there 
bar or absorb ae other ground no ame sndment of an a} 
for increase then existing (4) Is tion unless the amendm 
the landlord entitled to an in- consented to by the tena 
crease for complying with his no application for amen 
obligation to provide services was made. As to the Sth 
directed during the pendency of | tion. the application sho b 
the review (5) Should the ap-| dismissed with respect t 
plication be dismissed pursuant ants _who had painted 
to Sec. 5, Art. V. Part II of the apie within the last 2 
Regulations with reference to Finally, any ; 1 
those units where the tenants ing ped nses ar 0 
had painted themselves, and (6) prorated as follows: tax 
How should the increases in’ surance and fuel increases 
operating expenses be allocated. annual basis: supplies 
Held: The base year for all pur- minor repairs. 12 the cos 
poses is the year in which prior a 100 month period: p 
increase had been granted: in hallways, }2 the cost spre 
this case 1953. Expenses incurred 5 years. he increased 
or improvements made uring thus prorated are to be 
the base year or earlier are no among all apartments 
ground for increase in rent. or not an increase for a} 
AS a consequence there can be ticular apartment was ré 
no increase in rent for increases or granted 

An Announcement 
TO OWNERS OF THE BLUE-BOUND VOLUME 
\ pocket part cumulating all the Rule changes from 


ing problems. 


1953 to September 7. 1955. is now avail 


September 9, 
able. With this pocket part vour beok will be up-to-the 
minute, 


The charge for the pocket part is only $2.00. 
check must accompany your order, to obviate uP ep- 











4 limited number of orders 
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Federal Tax Notes Patent Law Associations 482-Year-Old House Construction Contract 


Rev. Rul. 


COME - ALIMONY, 


PAYMIENT PLAN tors 


by conduec’ing a general adver- 
tising campaign to encourage 





By Harold Kamens 
BUREAU RULINGS 
55-453: 


GIFTS: Contributi 
lividual to Federal 


entitled to exemption from 
ite. Federal income tax as a business 












‘al governments, for the league under section 501lic)(6) 

insion, development, or of the Internal Revenue Code 

of educational organi- of 1954. notwithstanding the 

Ir hospitals which are fact that such advertising to a 

mentalities of such gov- extent constitutes the 

nts, will qualify for the performance of a particular 
ction of li r- service for its members. 


ross income Rey. Rul. 55-446: DEDUCTIONS 

ritable contribu- FROM GROSS INCOME: EX- 
sectior PENSES 

Internal Reve Bonuses 


payable under an in- 









d 1954. Such n- ntive comp ation plan, the 
ys in excess of 10 per- exact amounts of which cannot 
adjusted gross incomes e determined and paid by an 
be taken into account accrual basis taxpayer until 
mputing the amoun l- early in the year immediately 





as a deduction yjiect following the close of the tax- 
general limitation of 20 able year of accrual, would pro- 
of adjusted gross in erly be accruable and deduct- 


provided by section 170 ible for Federal 
A) of the Code purposes, subject to the test of 
Rul. 55-457: GROSS IN- “reasonableness” under section 
ETC., IN- 23 ‘a’ of the Internal Revenue 


income ax 


COME: The part of the lump-' Code of 1939, for the year to 
ayment made to a wife which they relate, provided the 
an agreement with the tal bonuses are definitely de- 

















tor of the estate erminable through a formula in 
ed husband, r ffect prior to the end of the 
ages in periodic alim ny taxable year and the employer 
nents required by an has initely obligated itself, 
ied decree of divorce yn- prior to the close of such tax- 
s “periodic payment in-| able year, to make payment 
in the gross ir hereof by delivering to each 
ixpayer in the year of emplovee concerned either a 
within the meanin f written or oral notice of the 
22(k) of the Internal! percentage of such total to be| 
ie Code of 1939. Th to him yment of 
the amount received such bonuses is made as soon 
nts a lump-sum y- after the close of the taxabl 
nd does not come within vear as i administrativel 
tendment of such section feasible. 
erelore, 1s not Rev. Rul. 55-447: NONTRADE 


gross income for Federal QR NONBUSINESS EXPENSES 

tax purposes Where an executor of an 

Rul. 55-428: DEDUC- estate, not being in the trade or 
FOR CONTRIBUTIONS business of estate administra- 
1N EMPLOYER TO AN tion. but entitled t 
S payments individually 
his own funds to coexecu- 
of the estate or others for 
‘ir experienced assistance to 
n in the administration of 
> estate, such assistance made 
because of their 
employees’ pension plan, greater familiarity with the 
d under section 40l‘a) problems of the estate, the 
Internal Revenue Code of payments so made are deduct- 
ec. 165 (a) of the 1939 ible for the taxable year paid in 





UNDER A DEFERRED- from 
employer will be allows 

iction for a prorata part 
annual contribution ne- 
to meet the current 





necessary 








for the short taxable computing his net income as 
sulting from a change in nontrade or nonbusiness ex- 
yunting period. yenses incurred for the produc- 


Rul. 55-444: EXEMPTION tion of income as provided in 
TAX ON CORPORA- section 23 (a) (2) of the Internal 


TIONS, CERTAIN TRUSTS, ETC. Revenue Code of 1939. 


rganization formed t Rev. Rul. 55-448: INTEREST 
the business of a par- ON DEFICIENCIES 

industry and which car- Where a taxpayer elects on 
its purposes primarily his Federal income tax return, 
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TITLE SERVICE 





Largest Title Plants in the State 


COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 
* 


New JERSEY REALTY TITLE 


INSURANCE COMPANY 


NEWARK 
TRENTON @ HACKENSACK @ CAMDEN 
NEW BRUNSWICK @ FREEHOLD 


Title Serutee Exclusiuely 











oO commissions | 
EMPLOYEES’ TRUST OR AN- from the estate for his services, 
\NUITY PLAN AND COMPENSA- mal! 


Ratiy To Cefcat Fee 





ceptional s} 
7416, the bill 
rocket patent 
The bill 
4983) was 
ported out 
8 and alrez 
Patent Lav 
circulated 
but written 1 
ber of congre: 
sition to 


The patent 


Chicago has 
bers and has 
tion to the 
congressmen 
has presuma 
many other ; 
Upon lear 


tional Patent 


bill was bef 
committee f 
up for act 
several asso 


let congres 


on that committ 


association’s 
efforts may 
| from passin 
| session. 

| The patent 
Assn. of St 
the first ass 
|adopt a 

} reasons espe 
the new 
points o 


| schedule pr 


| tremely compli 


jing an inor 





| administrativ 


bill’s attem 
number of 


accepted princi 


Chicago (AC 
| associations are 


office routine 


It also point 


Raising Bill 
CHARIT- the use of products and services | ——————— 


\BLE, ETC., CONTRIBUTIONS of the industry as a whole is| CN)—Patent law 


acting with ex- 
to oppose H. R. 


which would sky- 


e tees 


substitute for H. R. 





ed and re- 
mmittee on July 
1e American 
has not only 


its members 


to each mem- 
tating 1ts oppo- 


Assn. of 
ten to its mem- 


tated its opposi- 


] 


all Illinois 
ne such action 
been taken by 
itions. 
through Na- 
neil] that the 
house rules 
rule to bring it 
this session, 
immediately 
their state 
know of the 
ition. These 
avea the bill 
1ouse at this 
n of the Bar 
lis is perhaps 
1 to meet and 
lution with 
ipplicable to 
resolution 
the fee 
I is ‘“ex- 
i... Tequir- 
amount of 
‘ounting and 


edures. 

jut that the 
Oo restrict the 

impairs the 


le of patent law 





Form 1040, t 
ment in in 


thereon credité 


tax for the 
year, interest 
assessed, in 


provisions of 


Internal Reven 


on a deficien 
for the yea1 
turn was filec 


sequent to the 
fore the return 


ing taxable 


DEDUCTIONS: 


£ 
di 


members 
organized 
on family’s 

advanced vari 
to the cor 
operations 








Sane Tae ae fr 
Ing ioans I 


Held: Advanc 


nesS daa ded 


were not in 


loaning money 
Wheeler et al 


TCM 5/27/55 


the overpay- 
indicated 

5 estimated 
eeding taxable 
properly be 
dance with the 
292 of the 
Code of 1939, 
income tax 
which the re- 
ermined sub- 


lection but be- 


the succeed- 
is due. 

Taxpayers, all 

same family, 

ration to carry 

Taxpayers 

ims of money 

or business 

oration 

ut repay- 








: vers. 
vere not busi- 
ice taxpayers 


he business of 


corporations. 
Commissioner 


ACCOUNTING METHODS: De- 


cedent operate 
poolroom and 
establishment 
decedent’s inc 


missioner made 
excessive depre 
1947 and 1948 


increa 


worth 
expenditures 


fied in resortin 


method since 


were inaccurate 


In determinin 
me for 1943, Com- 


1 citrus grove, a 
egal gambling 


QU 


ustments for 
tion, but for 
ised the net 
plus personal 


etnoa 


ioner was justi- 


s to net worth 
ecedent’s records 


and incomplete. 


Estate of Albert D. Phillips, de- 
ceased, Viola T. Phillips, admin- 
istratrix, v. Commissioner, T. C. 


M. 5/31/55 


GROSS INCOME: Petitioners, 


operators of 
theatre, filed 
junction and 
distributors 


suit was sett 


Held: Entire 





by compron 


come. No part 
of capital since 
to establish their 
of any capital 





al V. 
| 6/6/55 


motion 


picture 
nplaint for in- 






damages against 


hibitors. The 
compromise. 


amount received 





s taxable in- 
a recovery 


taxpayers failed 


costs or losses 


isset. Cullens et 
Commissioner. T. C. M. 


New York (ACCN) — A 482-| 
year-old contract for the build- | gan, for the 
ing of w~house in Bristol, Eng- 
land’s High St., has just come to 
the New York Times re-| three shillings fourpence 
floryng of the seide hows” 
the flooring of the said house) 
and the balance in completion 
stipulated Dy the “feste of annunciation” 


ports in a dispatch from Lon- 
The parchment document ex- 


that the house was to be com- 
pleted in four months and its 
builder was to receive £6 13s 4d daye of the moneth of Nevembre 
in the XII regne of Kynge Ed- 
ward the Fourthe” bound 
of November, Penter Morgan to “make 
werkmanly and surely of good 


for the timber work. Today that 
out to $18.66. 

contract 
1472, stipulated payment in three 
installments from the owner, a tymbre and bordy’s a new hows” 
Mrs. Alice Chester, who appar- With “flores, wyndowes, 
ently went into business herself 
after her draper husband, Harry, 


Uncovered In England 





house 


preserved : 
(March 25). 


latyces.” 





an inventor should fully The 
and specifically define his in- some records that had 
vention.” the family of G. H. A. Hughes, 


addition, the 


seem applicable to any form of 
substantial increase in patent 


These are that substantial fee 
increases will “materially dim- 
the flow of inventions to 
patent office and thereby 
reduce the fund of public knowl- 
” and that they will cause 
ever-increasing predomin- 
ance of patent holdings by large 
corporations.” 

In his letter to the memzer- 
Bernard A. 
president of the 
of Chicago, in speaking 


“the matter has now 


action is of the greatest 
importance .. . It is evident 
that our problems with both of 
the bills [the new H. R. 7416 and } ?? 
replaced H. R. 4983} 
from our failure to educate the 
public to the fact that the pat- 
ent system is primarily for the 
benefit of the public rather than 
patentees, 


It may take many years to drive 
home that fact, but we must 
work at it constantly.” 


document was 


resolution director of the London 
out objections which 
for more than 200 years. 
be one of the earliest 
for a complete house. 


ment, each responsible 


ture. 


The carpenter, Stephen Mor- 


High Street of Brystowe”’ was to 
receive £3 at Christmas, thirty- 


The contract dated “the XVII 


and partesons and all thyngis of 
tymbre werk belangying to the 
same hows excepte latthes and 


Builders Assn. It had apparently 
been in the family’s possession 


The document is considered to 
period the custom was to con- 
tract with several master crafts- 


own contribution to the 
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or patent lawyers 
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W henever a change in tax laws, in family 
affairs, in business or economic conditions 
makes revision of an estate plan advisable, 
National State Bank suggests the cus- 
tomer consult his attorney for legal advice. 


Of course, no family program, except 
the most simple, is sound without a modern, 
up-to-date Will. And no Will, if unre- 
viewed, is likely to remain sound in these 
changing times. We constantly advise our 
customers that prompt discussion of their 
estate problems with their attorneys should 
help them do more for their families. 
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as Second awe Matter, 
Newark, N. J., under 
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Entered 


25, 


Proposed Revision of Law of Evidence 


Chapter VII Expert and Other Opinion Testimony 





Rules 56 through 61, recommended by the Committee on 
the Revision of the Law of Evidence, would enact at least three 
major changes in the existing state practice. Each proposal is 


ly, that the present procedure 
is urgently needed. It would 
premise. The point on whi 

degree of improvement which 


put forward on the same basis, name 

badly and that improvement 
ce difficult to quarrel with this 
Gifferences may develop the 
the new proposals would accomplish. 


: a 
WOrkKS 


1S 


| 


i that its 


;and safer 


The most notable change would empower judges to appoint 
their own experts. unless the parties submit a jointsy approved 
panel for ‘selectio yn by the court. The expense would be paid, in } 
the firs: instance, by the parties in equal shares, or by the county 
in a criminal action. In either case the expenditure would bé 
charged as costs in the case. The fact of selection would be re- 
vealed to the jury. The expert would be instructed in his duties 
by the court, at in which the parties could parti- 


a conference 
expert's findings 
he trial. Both the 
call the expert 
to examination 
ction of a so-call 
nity of each 
However. the 
permissible 





parties in 


would later 


be reported to the 
and the parties 
as a witness and he could be 
and cross-examination by eae 
ed official expert would not limit 
litigant to engage and summon 
compensation paid to private 
subject of inquiry and 


would 
court 


ipate. 


The 





pportu 
experts 
would become a 


their own 
experts 


osure to the jury 
The need for qualified and impartial expert opinion is in- 


sought 





ntrovertible. The experts of any profession, most 
itigants. are often those who have long since abandoned the 
ractice of the art in favor of testifying about it. In many cases, 


ss of experts in matching the truth to clier 





I s few discernible limits. This spectacle does not merely 
the professions which such experts misrepresent. It also 
the administration of justice by depriving the court and 

jur the needed assistance, which is the only justification for 

receiving opinion evidence at all. 
The presence of an expert, owing allegiance only to the 
irt. vould be a welcome and wholesome improvement. The duty 
such experts to formulate and disclose their findings in ad- 
trial diminish the area of controversy and foster 


constitute 
rather 
evi- 


experts may 
on the 


This 


suct 
rul Ing 
others. 


that 
and jurors, 
solution by 


iger is 





issues 
tendency, 


judges 


their 
LsiCil 
yy 





it testimony of partisan experts, may be even 
more difficult to control in the case of judicially selected witnesses 
In any the identification of the expert with the judge may 





force of judicial endorsement 
1ent may be welcomed by the 
gh experience, that court 


1ions expressed all the 
This developm 
ted, throu 


1 the eves of the jury 
] n demonstra 
> actually impartial and judicious in perform- 





nee. Until then it would be preferable to allow the jury to weigh 
the expert opinions which they hear and to choose between them 


and probability, without disclosure of the 





of compensa- 
inquiry is not 
how the 
that 
ion 


the amount 
> subject of 
It is hard to see 
fee may suggest 
arrive at an opin 


yg =, 
a legitimat 

‘tice in this wre 
substantial 
lengths to 





nra 
prac 


Se en aan Ys 
matters. a 








i xpe eo to special 
5 to his clier However, it is just as likely to foster 
the impression that a highly paid expert is for that reason more 
t r stworthy than his opposite number. As- 
sumin g bias c quent upon partisan selection, which all 





e verifies, it would seem preferable to compel the jury 
mak the basis of the qualifications reported 
them rather than the size of the honorarium. 
change contained in this chapter would 
tions unnecessary unless the judge other- 
atter of discretion. In most cases the time and 
ied in drafting such questions is an unproductive 
of court and counsel. Every purpose 
questions could serve is better achieved by direc 
mination to expose the assumptions which underlie 


on 


> ++ elertinn 





ime Sé€ na major 


-al ques 





he energies 





opinion. 
1e difficulty may be experienced in formulating the ques- 
xhich elicits the initial expression of opinion. An expert who 
at thr the trial or has read the transcript could be 
sked. without more, to express his opinion upon the ultimate 
in controversy. For others, not similarly prepared, a hypo- 
tical question, however abbreviated, may continue to be neces- 
In either event, the new rule implies welcome relief, both 
trial and appellate level, from the present emphasis uon 
usly contrived hypothetical] questions. 
The third change is less evident in the text of 
ules than in the accompanying comment. The indication is 
preliminary examination of experts as to qualifications and know- 
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‘Chief Justices Disagree 
On Length of Opinions 


judicial opinions 
short or long was a 
for discussion before 
conference of Chief 
held at the War- 


Whether 
should be 
question 
the annual 
Justices being 
wick Hotel. 

Speaking in favor of 
cisions, Chief Justice A. Cecil 
Snyder, of Puerto Rico, said that 
“obviously a succinct statement, 
rearranged in colorfully descrip- 
tive and narrative form, of only 


long de- 


the highlights of the case, will 
hold the interest and save the 
time of one who reads as he 


runs, but danger lurks behind 
this method 

“Sometimes 
the feel of a cz 
background of all the 
haps such an opinion 


contribution to the 


one cannot ge 
without the 
facts. Per- 
makes no 
body of the 


ase 


law, but it may serve to soften 
the blow to the losing party and 
his counsel, and convince other 


interested persons that justice 


has been done.” 
Short Opinions Safer 
Arguing for the shorter opin- 
ion, Chief Justice Frank R. Ken- 
\f ace? Hampshire, declar- 


ison, ( 
ed that the shorter opinion is 
more readily understood and 


application by 
lawyers is easier 
long opinion. 
claimed that 
would be the 

indigestible 
opinions 


future 
trial judges and 
than the 
Kenison 
shorter opinions 
remedy for. the 


juantities of judicial 


Justice 


being filed today. and “the solu- 
tion lies solely with the appel- 
late judges themselves” 


t} 


said that si 


lawyer 


rveys h ave in- 
Ss want short- 
than they are now 
“Judges”, he said, “‘re- 
lengthy opinions with 
sfaction than the law- 
must read them, who 


Space to store 


He 


15 + ] ‘ 
dicated that 


recelving 
gard their 
more 
yers 


must 


satis 
who 


find office 





1955 


Legal Aspects of Atomic 
Power on Bar Program 


Proxy Contests Another Feature 


nia (AC CN) Legal 


Philadelphia 
power and 


aspects of atomic 
problems of law in stockholders’ 
proxy contests were amo the 
interesting and timely profes- 
sional subjects considered by 
attending 78th an- 


eting of the American 


ng 


lawver the 
iwaWYVeECTS ne 


nual 


Bar Assn. 


A special panel discussion de- 
voted to legal questions arising 
in the nation’s atomic develop- 
ment program was held before 
the public utility law section 


ers 
‘ipants included officials 


of the U. S. atomic energy 
commission and presentatives 
of private agen sine engaged in 


atomic development. 

The bulk of the 
the ABA corporation, 
and business law section at the 
Philadelphia meeting w de- 
voted to le questions involved 


in st 
In » 


program of 
banking 


as 
9a] 
contests 


laws 


ockholder proxy 


and present varying state 


governing corporate organiza- 
tion 

One feature was a detailed 
review of the last year’s most 
dramatic proxy fight, for con- 
trol of Montgomery Ward & 


two Chicago lawyers who 
ted with that 


Co by 


were closely connec 


contest. They are Edmund A. 
Stephan, Chicago counsel for 
the Wolfson interests which 


sought control of Montgomery 
Ward, and Charles R. Sprowl, 
one of the neutral inspectors of 
stockholders’ election. 

While public utility law 
section was holding its program 
levoted to egunnne energy laws 
they affect researchers, man- 
ufact and regulatory bodi 
two other specialty groups of the 
ABA considered other aspects of 

age law in_ separate 


=] 


the 


1 
+ 
bne 


as 





urers 


atomic 


tings. 


mee 
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Editor, 


I herewith enter a 
protest against the 
contingent fee rule. 

The vast majority 
gent cases to which 
will apply, have a 
exceeding $3,000 
number are 
us 


vlgorc 
pro; 


of n 
this 
value 
and a 
under $1,000. Le: 
assume a one-third fe 
$333 in a $1,000 suit and supb- 
tract therefrom the overh: 
costs of stationery, mailing. prj- 
vate investigations, interroga. 
tories, depositions, appellat 
briefs, special expert engi! 
ing, architectural or medica 
ports, demonstrative models 
exhibits, witness fees, tran: 
tation and telephone expe 
and the innumerable mi 
laneous expenses which a1 
necessary for the oe 
paration of a Acc 
computation would, ‘Tm 
reveal that negligence atto: 
would be entitled to a 

] ification of an eleemos\ 


CiaSSslfl 


rial 


or non-profit institution. 
Without the hope of adec 


necessary inv 
dispensed wi 


compensation 
gations will be 
curtailed to such an exten 
to render the trial prepar 
wholly inadequate. 

Ofte 
fronted 
where 
evidence 
tain the 
example: 
section 


parties 


ntimes, lawyers are 
with meritorious c 
the required quantu 
is not available 
burden of pro 
an tnessed 
collision, with 
disclaiming liat 
However, confident that 
client is in the right, the 
yer is willing to expend 
Siderable time and _ effo: 
planning, at his own great 
pense, the preparation of th 
case in order to guarant: 
the client the constitut 


unwl 

































them, and who must pay an in- the insurance law section had oa basi: 
creasing amount of money tO arranoed a special program de- right of his day An COW 
procure them.” voted to fire insurance problems hope of a favorable verdi 
Justice Kenison cited a deci- in the atomic age. and the min- Pends on the tenuous ¢! 
sion of the Supreme Court of oral law section held a dis- Of !mpeaching or discr 
California as a perfect example oyssion of the U. S. atomic en- |e a@aversarys content 
|of a short, concise opinion. The pyoy eommission’s program. cross-examination. Many 
plaintiff, allegedly intoxicated. gin oe the advocate may succeed. bu 
was injured when he fell into a — ; Py Real more often the court says: “W: 
hole in the sidewalk in front of pec so ea have here the stories of tw 
defendant's store. The trial court Estate Transactions obviously truthful persons 
had instructed the jurors that if ae under the circumstances 
che plaintiff's drunkenness con- Because taxation is so much the plaintiff has the bur 
tributed to the accident. he could 2 Part of real estate transac- | proving his case by a prep - 
not recover damages. The jury nions today, it is no longer the ance of the evidence. I 
found for the defendant, and highest price that the seller now find for the defendant.” 
plaintiff appealed. The decision seeks but the deal — joie If we distribute the ge 
of the Supreme Court read: make him realize ine Most | remainder of the one-thi 
“If the defendant were at Mey at “2h eng > impact of | fe: Where one exists, t 
fault in leaving an uncovered To illuminate the Impact Of the aforesaid cases whi 
hole | in the sidewalk of a public Present-day taxes in the afea of lost. statistics would pi 
street, the intoxication of the eal estate. a —— manual | reveal a startling averac 
plaint tit cannot excuse such pee cesar ery Ce 5 to 10% fee. This then 
gross negligence. A drunken man eS ae ee oe he the ees ee 
is as much entitled to a safe 2¢tions” has just been published tempting to attain a just 
Ce : eae : BNA Incorporated, Washing- a Y 
street as a sober one, and more : for the indigent client. 
in need of it. The judgment is tO". D. C. The manual is written i tte “ee 4 6 
reversed.” for the dealer investor, broker. co i re = might = 
legal accountant | /awyers, there might 
Disseiting Opinions whose interest al estate. | pelling rea for ¢ 
“The Use and Abuse of Dis- It is pointed 1 the manual | fees. but , 
senting Opinions” was the sub- that the G is 1 now an| Crowded m 
ject of a panel discussion among active, though silent in| Of fees is i 
the judges during the afternoon all real estat is American tradit eae 
session, which began at 2 o’clock. said to be iteeing iree and ( 
Chief Justice Arthur T. Van- in all 0: a : 
I of New Jersey. one of the sure 
panelists, said that from the the Victor H 
standpoint of the institution of profits - —— 
dissenting opinions, it is a mat- where and “Es T 
ter of ssity and is the only to do He is 
WAS SNE LOW COE Pew Met, ae | She contributor to Tax Law | 
warned, “there is no place in Tax Magazine. and 
our jurisprudence for ill-tem- +] As 
pered dissenting opinions” - ; 
which, he said, indicate the writ- rnize ; ‘3 
er is not in command of the ity i e is | ; 
problem. co-author of “Handbook of Tax | is 
ledge of the facts of the case may be eliminated. This matter |taxation to : 
is now lar governe d by the discretion of the trial judge. The] Secretary o - 
inference that this discretion has been misman aged to allow] has lectured 
“delay and abuse of trial procedure” comes as a Surprise. The i 
minute examination of qualifications, upon a voir dire, is as 
inexcusable as is the elaborate recitation of professional con- | specializing in 


honors 


and 
ce, however, is that these matters are now adequately con- 


nections on 
perien 
trolled 
firm 

no objection 


by trial 


can be taken. 


direct examination. 


courts. If the object of 
this discretion and to foster its 





The general ex- | 


the rule is merely to con- 
careful and regular exercise, 


'D. C., at $12.50 








“Tax Aspects 
Transactions” 
BNA Incorporé ; 
Street, Northwest. 
per cop 
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= The Right To Counsel po greet on — or NACCA Elects David Roskein and 
O e rule “that no counse 
AR Continued from page 1 signed in appeals of felony.* Sir shall be allowed a prisoner on Horace G. Brown 
ae William Stanford, writing about trial, upon the general issue in ' . : 
sixth Amendment express “a thirty-four years later, states any poet crime, beet pn _ David — of Newark was Herbert E. Greene, a 
rule so fundamental and essen- that in indictments, one charged point of law shall arise to be elected Vice-President to repre- dent of the se Pri Chepes 
y a fair trial... that it is with treason or felony may have debated,” contending that it ap- S¢™! New Jersey on the national of NACCA, participated _ the 
D} obligatory upon the States counsel in questions of law but peared to be inconsistent “with board of NACCA at it's National Seminar * Trial Attorneys con- 
the Fourteenth Amend- not in questions of fact.” The the rest of the humane treat- COMvention held from Aug. 15- ducted by Melvin Belli of San 
’ ent’? The Court : party himself knows the fact ment of prisoners by the English 19th in Cleveland. Francisco, California. Mr. Green- 
eg t in some instances tl better than his counsel would, law.’” Not only did the first Among the delegates from New stone urged that the plaintiffs 
p il and his manner of pleading may Vinerian Professor of English Jersey were the following: Hor- attorney ri add a count for el 
aid the court in determining the law challenge the rule on hu- ace G. Brown, Thomas F. Con- Uve damages hn their suits for 
; justified the rule fact, while counsel would only manitarian grounds, but he also Neery, Joseph Tomaselli, Cam- personal eo whenever the 
ge requiring the state to < mislead, or delay the appearance questioned its historical validity. den; R. Robinson Chance, Theo- facts of the — indicate a wan- 
insel for the indigent in ser- of truth.” When however, the He was not certain that it was a dore Rabinowitz, Jersey City; ton disregard and reckless con- 
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The Right To Counsel 





(Continued from page 5) 


aga 1653, that brave soldier in 
the cause of the Commonwealth, 
Colonel Lilburne, charged with 
treason, pleaded that Cromwell’s 
Court grant him counsel; he 
maintained that he was too ig- 


norant of the law to conduct his 
own defense: “If you will not 
assign me counsel to advise and 
consult with, I am resolved to 


further, though I die for it, 
innocent blood be upon 
He was denied 
counsel despite his plea that as 
a “freeborn Englishman” he was 
entitled to a fair trial. The jury 
remembered, fortunately, the 
services by that brave soldier in 
the recent civil war, and acquit- 
ted him. 

Sir Henry Vane was not so 
fortunate in the Royal Court. 
Indicted for high treason in 1662, 
he entreated the court to assign 
him counsel, citing five import- 


zo no 
and my 
your hands.” 


ant points of law on which he 
needed ‘egal advice. His petition, 
as in the earlier trials of the 
regicides, was refused; he was 
found guilty. 
Don Pantaleon, the brother of 
1e Portuguese Ambassador, was 


indicted for murder in 1654. In 
reply to his request for counsel 
to conduct his defense the court 
said that, “No counsel could be 
allowed ‘to the Ambassador’s 
brother in Matters of Fact, but 


if in the proceedings of his Trial 


he should desire counsel as to 
Matter of Law, it should be al- 
lowed him.” On the following 


day Don Pantaleon appeared in 
court and pleaded ignorance of 
the laws of England and asked 
again that the court assign him 
counsel. The court aswered that 
“they were of counsel equal to 
him as to the Commonwealth.” 
The verdict was a foregone con- 
clusion. The trial record ends in 
these words: ‘He laid his 





head on the block, and it was 
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chopt off at two blows.” 

The noble maxim, “the judge 
shall be counsel for the prisoner,” 
appears in practice to be found 


wanting. “The judge shall see 
that the proceedings against the 
prisoner are legal and strictly 
regular’ is yet another mislead- 


ing phrase. One unfortunate de- 
fendant, being 
told by the judge would 
act as his counsel, put 


immediately after 
that he 
heard him 


a question to the witness “dir- 
ectly tending to elicit proof of 
the prisoner’s guilt The de- 
fendant could not restrain an 
outcry, “Alas, my lord, if you 
were my counsel, you would not 
ask that question.”’ 


The rule was so unfair that 
even Justice Jeffreys, the worst 
of English judges to sit in West- 
minster Hall, was moved to con- 
demn this abhorent practice as 
contrary to the iples of 
English justice in words: 

“Tf think it) is) a case 


prince 
these 
hard 


that 2 man should have coun- 
sel to defend himself for a 


and his 
upon oath 
ler 


trespass, 
amined 
commit murc 


twopenn 
witnesses ex 
but if he steal, 


or felony, nay, high treason, 
where life, estate, honour, and 
all are concerned, he_ shall 
neither have counsel nor his 
witnesses examined under 
oath.” 

Despite Jeffreys’ moral pro- 


testations, he was not hindered 
from conducting one of the most 
heinous criminal] trials recorded 
in the annais of English iegal 
1istory. A certain Mrs. Lisle was 
convicted, in 1685, of treason for 
harboring a dissenting minis- 
ter.” Jeffreys had acted as 
counsel for the prisoner, clutter- 


ing and browbeating witnesses 
out of their senses. Mrs. Lisle 
said, as she mounted the scaf- 
fold: 
“I have been told the court 
ought to be counsel for the 
prisoner; instead of which, 


was evidence given from 
Which though it was 
hearsay, might possibly effect 
my jury. My defense was such 
as might be expected from a 
weak woman; but such as it 
was, I did not hear it repeated 
again to the jury. But I forgive 
all persons that have done me 
wrong, and I desire that God 
will do so likewise.” 


there 
thence, 


The case of the Rajah Nun- 
comar is an example of one of 
the most unfair trials, on a 
charge of felony, recorded in the 
State Trials." He was indicted 
for the forgery of a bond at 
Calcutta in 1775. The jury was 


composed of Englishmen living 
in India. They spoke only English 
and the Rajah spoke only his 
native tongue. Most of the wit- 
nesses for the crown were also 
unable to communicate in a 
language intelligible to the ac- 
cused. Therefore, it was neces- 
sary to conduct the trial through 
interpreters. The Rajah _re- 
quested that his counsel be per- 
mitted to address the court on 
his behalf. The Chief Justice 
refused this reasonable plea. 





s referred to ir 
state Trials as ‘“‘Lady Alice Lisle,” 
ie widow of John who 


judges 


zisle 








y 1 
heaven and earth ‘and therefore 
both by our oaths, ¢ n 
to do you justice, and by e Grace 








WE ARE EQUIPPED TO RENDER YOU QUICK, EFFICIENT 
SERVICE ON ALL YOUR PHOTOSTAT REQUIRE 





SES 





charging the jury in these 
words :* 
By the laws of England, the 
noumne! for prisoners charged 
with | felony are not allowed to 


n the evidence to the 


ooserve 

jury, ie are to confine them- 

selves to matters of law 

But I told them (the counsel) 

hat if they would deliver to 
they 





ie to the jury, 
1em to you 
full force, 
will have 
advantage as they 
civil case. 


without 





ve ina 
veina 


would na 


The trial, 


conducted 





full as stanee of counsel, could 
have linated in only one way; 
he prisoner was found guilty 
nd hung 

The only ation this 





which precludes 
accused to a 











air trial. was sta the Lord 
Chancellor Nottingham in the 
trial of Lord Cornwallis to be:* 
“No other good reason can 

be en why the law refuses 
to ow the prisoner at the 
bar counsel in matters of fact, 

I ex- 





life is concerned, 
r 


cepting this, that the evidence 
9y which he is condemned 
ought to be so very evident, 
and so plain, that all the 
counsel in the world should 
not be able to answer it.” 


A cursory examination of the 
records of the State Trials shows 


that frequently judgment was 
not rendered on the basis of 
“evident facts’ but rather on 
the basis of “hearsay.” In our 
age of relativism there are few 
‘evident facts’. These “few facts” 
become even fewer when the 
scientific methods of verification 


When Bor- 


are applied to them. 
oski, in 1662, was put on trial for 
the murder of Mr. Thynne, he 


asked the court for benefit of 
counsel. The Chief Justice de- 


nied his request, reasoning that 
since “he was charged with mat- 
er f fact: counsel could 


45 


$ 
do him no good in such a case.’ 

A reading of the text of Leges 
Henrici Primi Holdsworth, 
Pollock and Maitland" and the 
other great legal historians not- 
withstanding will demonstrate 


that the denial of benefit of 
counsel did not originate in 
English medieval common law. 
Rather, it appears to have 
evolved from two sources dia- 


metrically opposed to the spirit 


of the Anglo-American legal 
system: canon law and royal 
absolutism. 

In the reign of Mary, magis- 
trates were given power to ex- 
amine prisoners secretly and 
through inquisitorial procedures, 
often under torture.* These ex- 
aminations were the real trials 


ficant state cases of 
Prisoners were not 


in the signi 
that period. 


permitted benefit of counsel; nor 
were they allowed to call wit- 
nesses on their behalf. The pro- 
hibitions were justified on the 
canon law principle that “the 
prosecution must make his case 
so plain, that it was useless to 


any evidence to the con- 

These limits on the 

of the accused which 
were contrary to the principles 
of common law were further 
buttressed by the concept of the 
crown’s “extraordinary powers,” 
which could in times of emer- 
gency override the common law. 

Fair trials, in capital cases, 
were almost impossible unless 
the accused had benefit of coun- 
sel. This was the reason statutes 
were passed granting the accused 
the right to counsel in matters 
of fact in capital cases. By the 


look at 
trary.” 
liberties 


common law rule, he had the 
right to counsel in matters of 
law. The introduction of crimi- 
nal procedure, justified by canon 
law principles and royal absolu- 
XN St : Seprean 
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& % 174 
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tism, weakened the rights of the 
accused to counsel. In no case, 
however, did they destroy them 
completely, as suggested by the 
Opinion in the Betts case. 

An examination of the records 
riod of 






of State Trials, over a pe 
four centuries, denies the val- 
idity of the Supreme Court’s 
holding that a trial “can be 
fairly conducted and justice ac- 
corded a defendant who is not 
represented by counsel.” aulty 
history and the ir to pro- 
fit from past have 
led to the ne: right 
to ¢ -ounsel. 


(so danger- 
English lega. 


This development 

ous in the light of 

experience) of negating proced- 

rights is part of a trend 
at in due process cases 


ul ral 


“apparent 





involving other rights.”" As a 
letter published in a ading 
newspaper pointed out: 

Betts v. Brady dangerously 
tilts the scales against the 
safeguar of one of the 
most precious rights of man. 
For in a oo werd no man 


should be 


ondemned to penal 
SE ry + 


u for years without 
having the right to counsel to 
defend him. The right to 
counsel, for the poor wel. 
as the rich, is an indispensable 
safeguard of freedom and jus- 
tice under law. 

Past 
on 
ditio 





as 


have a bear- 
present rights. Legal tra- 
n is the outcome of the past, 
not the fetter of the future. We 
should study the history of a 
wicoa tradition in order to under- 
the conditions under 
arose, and give it con- 
so that it may be used 
peel by current ts w- 
makers, legislative or judici 
As Holmes said:* 
the rat 
law is still to 
the study of history. 
must be a part of the 
because without it we 
know the precise scope « vi rules 
which it is our business to 
know. It is a part of the ra- 
tional study, because it is the 
first step towards an 


history does 


ing 


stanc 
which it 
tinuit 


ional 
a large 


study of 
extent 
History 
study, 
cannot 


ght- 


enli 


ened scepticisim, that is to- 
ward a deliberate reconsidera- 
tion of the worth of those 
rules. 
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rporation, executed by all the stockholders | uf the proceedings on MGR es sha hoce aforesaid are now on fil | Synopsis of the annual statement of The 
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WIA ee a tae ring s t subscriber the Secretary of Secretary of State. thereof. which said consent and the record 
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